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Foreword 


The European Single Market is up and running and many British companies are taking 
advantage of the new opportunities which it has brought and are winning new business. 
However, companies can still face problems. Information passed to the DTI's Single Market 
Compliance Unit pointed towards standards, testing and certification in the non-harmonised 
areas of the Single Market being a significant area of concern. This study has, therefore, 
been carried out by the DTI to assess the extent of the problem and recommend appropriate 


action. 


It is encouraging to learn that three quarters of the businesses and trade associations surveyed 
as part of the study said they were not experiencing problems in this area. However, the 
study does show that there are gaps in mutual recognition which are preventing the Single 
Market working as well as it should. It suggests that these problems may be more significant 
in certain sectors and certain countries. France and particularly Germany were specified 
much more often than other Member States, although this would to some extent be expected 
given the high levels of British trade with them, and the numbers of problems are still low 


in absolute terms. 


I have written to the European Commission with the results of the study and will be raising 
its conclusions with fellow ministers in the Internal Market Council. DTI's Single Market 
Compliance Unit will try to resolve with firms the specific difficulties raised and DTI's 
Standards Policy Unit will help to publicise the ways in which mutual recognition can be 
achieved. In these ways, we will be doing what we can to help ensure that the non-harmonised 


areas of the Single Market yield the maximum potential for European business. 


This work is one element of the DTI's determination to tackle barriers to our exports 
worldwide. The DTI's trade barriers initiative, which addresses all types of barrier, will 
complement the current study by seeking out information about problems in this area both 


within the Union and beyond it. 
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SUMMARY 


1 An analysis of cases dealt with by the DTI Single Market Compliance Unit show that 
about 17% of all substantive new cases initiated in 1993 and 1994 were the result of barriers 
to trade caused by standards, testing and certification requirements in the non-harmonised 
areas of the Single Market. DTI sector divisions also hear anecdotal reports that such 


barriers exist. 
2 This study aims to: 
i identify individual problems, and if possible to identify problem areas; 


li to identify whether particular problems are experienced with individual Member 


States; 


lii to suggest how the DTI might use the results to act more effectively on trade 


barriers. 


3 A questionnaire was sent to around three hundred and fifty businesses and trade 
associations plus the members of the National Forum for Conformity Assessment and Quality 
Policy. Replies were received from around 340 companies, of which three-quarters had not 


experienced this kind of barrier to trade. 


4 The results confirmed that barriers were being experienced in some sectors. The 


study shows that particular problems are experienced when exporting to Germany, and to 


a lesser extent, to France. 


5 The study supports current practice in SMCU where cases are addressed on a bilateral 


basis, and in appropmiate cases, this is combined with a direct approach to the Commission. 


The study also suggests that, wherever possible, problems should be addressed on behalf of 
the sector concerned, and not just the company that makes the original complaint. This 


approach should lead to solutions which will help a wider section of UK industry. 


6 The study also identifies the need to encourage industry to utilise the benefits of 
possible agreements under the auspices of the European Organisation for Testing and 
Certification and to stimulate the work of the European Cooperation for Accreditation of 


Laboratories and the European Accreditation of Certification. 


1 Recommendations are set out in the Action Plan. 


ACTION PLAN 
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INTRODUCTION 


1 The Single Market programme introduced wide-ranging legislation in order to help 
to achieve true free movement of goods in the European Community. Many goods, however, 
are not covered by Community sectoral legislation; the principle of the free movement of 
these goods is laid out in Article 30 of the Treaty of Rome, as developed by European 


Court of Justice judgments - notably the Cassis de Dijon judgment. 


2 This principle does not always function as well as it should in the “non-regulated” 
areas. In certain of these sectors, UK industry continues to face problems when trying to 


export to other Member States products that meet all relevant UK criteria. 


3 The DTI Single Market Compliance Unit (SMCU) has the aim of ensuring that the 
Single Market works for all UK business. An analysis of the substantive cases dealt with by 
the Unit revealed that around 17% of new cases initiated in 1993 and 1994 were the result 
of standards, testing and certification requirements imposed by other Member States (in 


the non-regulated areas). 


4 The SMCU published a Business Plan in September 1994 which set out the ways in 
which the Unit would seek out weak points in the operation of the Single Market in addition 
to responding to individual complaints. One aspect of the Plan is to undertake studies into 
areas which are not already subject to European Community harmonising directives and 
which appear to create particular difficulties; one of the first of these is this generic study 
into barriers caused by standards, testing and certification requirements in the non-harmonised 


areas. 


THE STUDY 


5 The aims of the study are: 


1 to identify individual problems, and if possible to identify problem areas; 


ii to identify if particular problems are experienced with individual Member States; 


iii | to suggest how the DTI might use the results to act more effectively on trade 


barriers. 


6 SMCU has been successful in helping many of the companies that have complained 
of problems. However, not all problems will be reported to the Unit. Some companies may 
not know of the Unit’s work, or may consider that it is not worth challenging any problems. 
They may not have the time to pursue the issue, or may decide that the possible market is 
not large enough and prefer to channel their resources into markets that are more open. 


Many companies are wary of complaining for fear of deterring potential customers. 


7 The study presents information about problems experienced by UK industry gathered 
by means of a survey. The results of the survey are analysed to determine whether individual 
sectors have particular problems, and whether a greater number of problems are experienced 
with individual Member States. Problems will not be taken up on behalf of an individual 
company without that company’s consent. By this approach, it was hoped that even 


companies that would not normally have complained would respond. 


THE SURVEY 


8 The study focused on those legislative barriers caused by standards, testing and 
certification requirements for which no legislative solution was envisaged in the Single 
Market programme. The questionnaire (at Annex 1) was designed to sift those replies that 
concern problems with EC harmonising legislation, and those that concern problems caused 
by private customer preference for another Member State’s standards or testing. Respondents 


that have experienced these types of problem were not requested to give further details. 


9 DTI was concerned that the survey questionnaire should not impose a great burden 
on business. It was formulated to ensure that those companies not experiencing problems 
would need to answer only one or two questions. Respondents were not requested to give 
information about their experience of the working of the Single Market other than in the 


area of standards, testing and certification in the non-harmonised areas. 


10 All DTI sector Divisions and Regional Offices were told about the survey and asked 
to provide names of companies and trade association that we could contact. The final list 


comprised around 250 companies and 100 trade associations. 


11  Inaddition, the National Forum for Conformity Assessment and Quality Policy invited 
DTI to make a presentation on the study to its members. The National Forum consists of 
around 100 representatives from trade associations, industry, certification and inspection 
bodies, testing laboratories, accreditation bodies, consumers, trade unions and Government 


Departments. After the presentation, National Forum members offered to take part in the 


survey. 


12  Weasked people in the standards field for their perceptions of the problem before the 
questionnaires were sent out, including DTI officials, BSI Technical Help to Exporters and 
the National Forum. Two main messages came across. Firstly, that companies would not 
wish to give us evidence of problems they face for fear of upsetting potential customers. As 
stated above, great care has been taken to reassure respondents that action would not be 
taken on behalf of their individual company (without their express consent). While it is 
likely that some firms did not reply for this reason, overall the response rate was high and 
from a range of industries so it would seem that to a certain extent this problem has been 
overcome. The second message was that large numbers of UK businesses would complain 
about problems regarding private customer preference rather than legislative barriers. Those 
respondents that did mention customer preference were conscious that these were not 
issues that were appropriate for Government action, but the information they provided is 
useful, particularly where it highlights cases where customer preference has quasi-legislative 


force (see paragraph 42). 


13. The final mailing list for the survey was drawn up to cover as wide a range of relevant 
industry interests as possible. We recognise that the result of this survey may not be 
statistically significant; and that more resources would be required to indicate a true 
percentage of companies facing problems. Nevertheless, the number of companies that 
responded, either in writing or by telephone, even where they had not experienced problems, 
indicates that industry considers this to be an important area of interest. At least twenty 
companies telephoned to explain that they would not be returning the questionnaire as it 
was not at present relevant to them, but were grateful for the information on the work of 


the Single Market Compliance Unit which they felt could be of use to them in the future. 


14. Many of those that stated that they have experienced problems of some kind were 


interviewed for further details, either face to face or by telephone. 


GENERAL PICTURE 


15 Many companies feel that there is nothing they can do about barriers to trade and 
either have their products tested or approved in the other Member State or have given up 
on that market. It should be noted that none of these comments came from companies that 
have contacted the SMCU, and the recent increased publicity for the Unit, including the 
leaflets distributed with the questionnaires, should help encourage companies to contact 


Government when they experience barriers to trade. 


16 Some respondents did mention private customer preference as a barrier but on the 
whole these were in the context of markets where, regardless of the legislative framework, 
only nationally tested and approved products are accepted by consumers. Some are looking 
for information on how such barriers might be addressed, though not necessarily by 
Government. For example, a manufacturer of ceramic tiles has recently had to have his 
products retested in Germany and the Netherlands at significant cost and asks whether any 
mechanism is in place to ensure the mutual recognition of accredited test house reports by 
other Member States. Many respondents try to find a way through trade barriers, although 
it is true that a number have given up entirely on certain markets due to problems they have 


experienced in the past. 


17. Most ofthe companies that have already been in contact with Government Departments 
regarding the problems they are facing consider that they received little or no help, and 
similar comments are made about the Commission by the very small number of respondents 
that looked direct to Brussels for help. In some cases, it appears that there is no role for 
Government to take direct action to tackle the problem, as in cases of non-legislative barriers. 
In general in these cases, companies feel that Government has washed its hands of the 


problem and no advice is given on what other course of action might be possible. 


18 One reason that DTI considers that a study of this nature is required is the number of 
companies that remark that the “Single Market doesn’t work” due to difficulties they have 
faced exporting to other Member States. These remarks do not feed through into formal 
complaints made to the SMCU which can be investigated and, if appropriate, taken further. 
The survey aimed to give a clearer picture of the type of problems that occur, and particularly 


those problems that have not yet come to the attention of the SMCU. 


19 The results clarify the picture to a certain extent. They also show that standards 
issues can cause problems to British manufacturers in a variety of ways; these problems are 
very often not caused by legislative requirements. However, the responses show that the 
industries facing these problems are exasperated by talk of the opportunities offered by the 
Single Market when their experience appears to show that where one (legislative) barrier is 
removed, it reveals that a far more basic barrier, such as lack of compatibility of Member 


States’ national standards, remains. 


20 Where legislative barriers are in place, the UK Government should notify these 
to the Commission and push for prompt action to be taken. A Member State that is 
not recognising the standards and testing procedures in place in another Member 
State should be forced to justify its position. A Member State that keeps in place 
legislative barriers without good reason should face Commission action taken under 
Article 169. The Commission is currently making efforts to speed up the way it tackles 
Member States that are breaking Community rules. However, taking such action is still a 
lengthy process. The UK should keep up the pressure on Member States concerned by 
raising problems in the Internal Market Advisory Council (IMAC) and other 


appropriate Committees. 


10 


21 Where barriers are experienced that have not been caused by legislation, the 
Government does not always have a specific role in tackling those problems. However, it 
should aim to tell industry of the steps that they might take to lessen the effect of those 
barriers. This will require a recognition from Government that standards, testing and 
certification requirements can be imposed in a way that creates a barrier to trade but which 
is not illegal in terms of EC law. DTI also has an important role in export promotion; where 
the Department cannot help a manufacturer mount a legal challenge to a trade barrier, 
its export promoters should aim to help a business overcome that barrier. Businesses 
that face these barriers will not be convinced of the benefits of the Single Market - and will 


continue to say that it is not working - while such barriers remain. 


RESPONSES 


22 339 replies have been received, of which 84 (25%) had experienced problems. The 


general nature of these problems is set out below: 


Table 1 
Fire detection products fl 
Motor cycle components 6 
Vehicle regulations 7 
Others 24 
Private customer preference 13 
Covered by Directives 27 


Total 84 
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23 Although fire detection products may be covered by the Construction Products 
Directive, this has not yet been confirmed, and in any case the Directive will not provide a 
solution in this area for some time and it has therefore been investigated by the study. There 
are harmonised European standards for most fire detection products, but UK manufacturers 
face problems because UK testing to European standards is not recognised by all other 
Member States. There is a range of Directives that cover, or will cover motor cycle 
components but most of the complaints that we received concern replacement parts which 
are outside the scope of the Directives. All complaints in this sector concerned the same 
Member State. Widely varying vehicle regulations across the Community also cause 
problems, although these are perhaps due more to regulations on the use of vehicles than 
the product requirements. The major difficulty in this sector is the lack of transparency of 


the rules and the difficulty in gaining approval. 


24 Although outside the scope of this study, the number of replies that mention problems 
with products that are or will be covered by EC Directives is enough to warrant some 
comment. The main Directives concerned are Gas Appliances (5 responses) Construction 
Products (5 responses), Hallmarking (4 responses) and Machinery (3 responses). The 
Machinery Directive came fully into force on 1 January 1995, and the transitional period 
for the Gas Appliances Directive ends on 31 December 1995, and the problems experienced 
by respondents should now have a legislative solution. However, standards for the 
Construction Products Directive are not yet available. An EC Hallmarking Directive is 
under negotiation, although there remains a split between those Member States that believe 
independent certification is necessary and those that believe that a manufacturer’s mark is 
sufficient. All the responses concerning products covered by Directives will be forwarded 
to the SMCU, and for those problems concerning construction products and hallmarking, 
bilateral contacts with the Member State concerned may be appropriate, aimed at improving 


the current situation in advance of the full legislative solution. 
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25 Those replies that mention customer preference have also been included in the table 
above as analysis of all the responses received shows that there can be a large grey area 
between a legislative requirement for a certain standard and pure private customer preference, 


such as where insurers may specify certain national standards these products must meet. 


Which Member States cause most problems? 


26 The table below covers the responses to the survey from companies that have 
experienced problems, setting out in which Member State(s) the problems are faced. The 
responses which concern products covered by harmonising legislation and those which 


concerned customer preference are not included as these are not within the scope of the 


study. 
Table 2 
PROBLEMS BY MEMBER STATE 
(excluding customer preference and those covered by Directives as in Table 1) 
Total number of responses 44 
Number of responses which Number which mentioned 

mentioned Member State only that Member State 
GERMANY 23 17 
FRANCE 17 7 
NETHERLANDS 7 2 
BELGIUM 4 1 
ITALY 4 0 
SPAIN Z 0 
MEMBER STATE NOT SPECIFIED 2 
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27 Respondents often mention more than one Member State. The second column 
represents the number of responses which mentioned only that Member State. The responses 
which concern only one Member State seem to suggest that it is the requirements of that 
Member State that cause the problem. Where more than Member State is concerned, it 


seems likely that there is a more general problem across the Community. 


28 The greater market opportunities available in larger Member States mean that UK 
companies are more likely to have attempted to export to those Member States. 
Proportionately, the larger Member States could be expected to cause the greatest number 
of problems. However, the results set out above show a large number of problems caused 


by Germany and, to a lesser extent France, even taking into account their size. 


29 Germany is mentioned in over half of the total number of legislative problems. 
Moreover, three-quarters of the problems experienced with Germany are only experienced 


with Germany. 


LEGISLATIVE BARRIERS 


30 The provisions of Article 30 of the Treaty of Rome require that each Member State 
accepts products not covered by other Community legislation, subject to the exceptions 
contained in Article 36. These enable Governments to apply national restrictions on grounds 
of public morality, public policy or public security; the protection of health and life of 
humans, animals or plants; the protection of national treasures possessing artistic, historic 
or archaeological value; the protection of industrial and commercial property. Article 36 
adds that prohibitions or restrictions shall not constitute arbitrary discrimination or disguised 
restriction on trade between Member States; and the European Court of Justice in a series 


of judgements, especially ‘Cassis de Dijon’ has chosen to interpret narrowly Article 36. 


14 


31 Thus, subject to this narrow interpretation of Article 36 there is a presumption that 
the products of a Member State must be accepted into an importing Member state. This is 
without regard to the use of standards and certification. Nevertheless the majority of cases 
identified in our survey involved a refusal to accept UK standards and certification 
arrangements. In these circumstances, there should be a presumption of entitlement to 


mutual recognition of: 


- the product standards applied eg British standards or other national standards, 
although European or international standards may be used which minimises 


problems; 


- third party testing to those standards. This causes problems in a range of sectors, 


even where harmonised standards are used; 


- certification and if appropriate the application of a national approval mark. 
Again, even where recognition of other Member States’ standards and testing 
occurs, a Member State might require that a national approval body awards a 
certificate or national approval mark before the product may be sold on that 


market. 


Mutual recognition of standards 


32 Member states must accept equivalent standards set by other Member States. However, 
the types of problem highlighted by the responses to the survey show that there can be a 
reluctance to accept that different Member States’ standards are equivalent, or that local 
national arrangements are disproportionate to need. National standards have often been in 
place for a long time and will have been formulated in line with thinking in that Member 
State. As a result, they may differ as to the level of performance a product is expected to 


meet, or the areas in which a product ought to be tested. For example, some of the strength 
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tests for motor cycle wheels in the UK set higher levels than those in Germany; the German 
standards for gas meters specify tests for most of the individual components of the meter, 
whereas in the UK the standards are aimed at the performance of the meter rather than the 
specifications of its constituent parts. In situations such as these, the differing nature of the 
standards makes it very difficult for individual Member States to be confident that others’ 


standards achieve the same results as their own. 


33. Where standards are not compatible, industry in conjunction with standards 
organisations, may need to consider why this is so: if the level of protection afforded by a 
British standard is very different to that provided by another national standard, it may 
prove very difficult to convince that Member State that our standards are acceptable. All 
standards aim to achieve high quality products which are safe to use; in many cases differences 
are due to different perceptions of the risk a product represents. BEAB tests some electrical 
products in the UK against the risk of shock, whereas VDE in Germany test against the risk 
of fire. 


Mutual recognition of testing/certification 


34 Where standards are harmonised, or where national standards are recognised between 
official bodies of Member States, there may be requirements for third party testing and/or 
certification. In order to ensure recognition of testing and certification carried out across 
the Community, it is important that Member States have full confidence in the test facilities 


and certification bodies in other Member States. 


35 The main European organisations for making agreements which improve the mutual 
recognition of testing, certification and marks are the European Organisation for Testing 
and Certification (EOTC), the European Cooperation for Accreditation of Laboratories 
(EAL) and the European Accreditation of Certification (EAC). Details of these organisations 


and their activities in these fields is at Annex 2. 
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36 Each Member State must recognise other Member States’ standards or testing 
procedures that are equivalent to its own. Any refusal by other Member States to accept 
UK standards or testing procedures should be reported to the SMCU which will take 


appropriate action with the Commission and/or Member States concerned. 


37 Standards Policy Unit monitors developments in EOTC, and will publicise its 
activities and encourage the establishment of mutual recognition agreements involving 


UK testing bodies. 


NON-LEGISLATIVE BARRIERS 


38 The responses received show that not all barriers faced by industry are due to 
legislation. In some cases, private customer preference for national standards, or national 
approval marks, means that UK products that have not been tested to those standards or 
had that mark applied will not be accepted. In others, requirements for national standards 
can be imposed by non-governmental bodies but which have the same effect as legislation. 
An example of this is the requirement by insurers in some Member States (including the 
UK) that, in order to gain insurance cover, consumers use products which have been tested 


to national standards and, if appropriate, have been given a national approval mark. 
Private customer preference 


39 This area was outwith the scope of the study, and it is likely that some manufacturers 
that have experienced problems due to customer preference did not return the questionnaire. 
Nevertheless, the replies that mention customer preference are interesting because they 


highlight the fact that standards can cause barriers to trade even where they are not legislative. 


40 A window manufacturer who tested his products to the relevant British standard 
discovered that his German customer would only buy a product that had been tested to 


DIN requirements which were almost identical to the British standard. A plastics 
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manufacturer had been required by his Italian customer to have his product tested by the 


Italian Plastics Institute before they would consider buying. 


41 A particular problem area appears to be that of electrical products for which German 
customers insist on VDE testing and/or the GS mark. One manufacturer of domestic 
dehumidifiers has experienced problems exporting to Germany. He has his products approved 
by BEAB, but can not sell in Germany due to the need for the German VDE test house to 
repeat the testing. A company making lawnmowers would only consider having his products 
tested in Germany in order to sell to that market as any other testing means nothing to the 
German consumer. From 1 January 1995, electrical products covered by the Low Voltage 
Directive may be CE marked which should solve the problems where legislative barriers 
appear to be in place, but this will do little to change German customers’ firmly held opinion 


that only German tested and approved products are of high quality. 


De facto legislation 


42 One area that has been highlighted by the survey is that of insurers’ requirements. In 
some sectors, such as smoke detectors discussed elsewhere, this may relate, at least in 
some Member States, to a legal requirement to hold buildings or other insurance. However, 
even in areas where insurance is not a legal necessity but is still a highly desirable option, eg 
home security, the effect of insurers stating that a certain national standard is obligatory 


excludes all outside manufacturers until they have met with that requirement. 


43 These kinds of barrier prevent UK industry from taking full advantage of the Single 


Market and being truly competitive in certain markets. 


Industry action 


44 There are ways in which industry can try to improve their position when faced with 


non-legislative trade barriers. If British national standards are not recognised, the industry 
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could consider whether harmonised European standards would be more appropriate. Where 
testing is not recognised, industry can reach mutual recognition agreements covering testing 
in each of the parties to the agreement so that testing carried out in one Member State will 


be recognised in another. 


45 However, both possible solutions take a long time to achieve. The European standards 
organisations have an extremely heavy workload, and even if no new standards are added 
to their waiting list, it will take some years to clear up the current backlog. The number of 
EOTC Mutual Recognition Agreements Groups is still fairly limited, and not all Member 
States are members of all those that are already in existence. Moreover, action of this kind 
is unlikely to overcome barriers caused by the belief of distributors, retailers and customers 


that only products which bear the national approval mark are truly safe. 


46 In other Member States, and in particular Germany, consumers arc very “approval 
aware”: they look for the national approval mark which they see as the only guarantee that 
a product is of a high quality. For some products this is also true in the UK. Some major 
retailers only stock electrical products which have been BEAB approved, while it has become 
almost essential for manufacturers of certain products to achieve the BSI Kitemark. In 
many other sectors, even where products have been tested to exacting requirements, the 


UK consumer does not insist or even notice that a particular standard has been met. 


47 As part of the Governments efforts to improve the competitiveness of UK 
industry, DTI and other sponsorship Departments are encouraging industry groups 
to improve UK customer awareness of the importance of selling high quality products 
and to consider the possible role of testing/certification in helping customers in their 


choice of supplier. 
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REVIEW AND POSSIBLE REMEDIES 


Problems 


48  Theresults of the survey show that a number of companies are experiencing problems 
caused by standards, testing and certification requirements in other Member States. The 
results also show that a large number of companies (three-quarters of the sample) are not 
facing problems. Of the responses that state that some form of problem has been experienced, 
almost one half were problems caused by customer preference or which had been identified 


in the Single market programme as ones which would require a legislative solution. 


49  Ofthe problems identified, 44 are caused by requirements imposed by Member State 
governments (and as explained elsewhere, some of these may be covered by EC legislation). 
This is approaching the fifty plus cases dealt with by the SMCU per year. Many of these 
concern new issues not yet reported to the Unit. The study has fulfilled part of its aim to tap 


into problems which were not being reported to Government. 

50 It has been suggested that the number of cases which reach the SMCU is the tip of 
the iceberg. The results of the survey should not be relied upon to provide statistical evidence. 
Nor should the importance of the problems that have identified be understated. However, 
44 cases of 340 replies received suggests that the Unit hears of a larger proportion of cases 
than is sometimes believed. 

Way forward 


Specific or general 


51 SMCU generally deals with problems on a case by case basis. This may discourage 


some companies from making complaints, and where pragmatic bilateral solutions are 
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reached, these may not be useful to others who are facing similar problems or may face 
them in the future. One aim of the study is, where possible, to identify problem areas rather 
than individual issues and, if appropriate, to identify Member States which cause particular 


difficulties. 


52 The results of the survey suggest that a disproportionate number of problems are 
caused by two Member States: Germany and France. SMCU already meets with its German 
counterparts to discuss difficulties experienced by each side concerning the full range of 
Single Market provisions; these meetings have yielded promising results. This practice 


should be extended to other Member States as necessary. 


53 It might be useful to consider changing the way such problems are presented. Where 
SMCU investigation reveals that a legislative barrier appears to be in place, it is likely that 
this barrier would affect in the same way all UK business trying to export that product to 
that market, whether or not they have approached SMCU, and whether or not they are 
currently experiencing that problem. SMCU should consider whether more problems 
could be raised on a general basis, even where they have received only one complaint. 
It might be possible to discover more businesses that face similar problems by speaking to 
trade associations. The survey shows that where trade associations are looking for specific 
information - rather than asking for general comments on a proposal - and using their 
knowledge of the nature of business of their individual members, they can produce a speedy 


response. 


54 This approach may prove in some instances more problematic than working on the 
basis of an individual complaint. Where a UK product has not been tested to a recognised 
standard, such as where no such standard exists, the only solution may be to convince the 
other Member State that the product is of an equivalent quality to their domestic product 
on the basis of the UK manufacturer’s reputation. Where the relevant UK standard or 


company product specifications are refused recognition it might also prove difficult to take 


21 


a general approach. In these cases, the most effective approach may be to raise the issue 
with the Commission which can take an overall view and assess what action should be 


taken. 


55 Where it can be argued that the UK standard and that of the other Member State are 
equivalent, it should be easier to take a general approach. In cases where the standards 
require very similar tests, a general solution should prove no more difficult to reach than 
one based on a problem experienced by one company. If agreement can be reached on 
the equivalence of standards, and the equivalence of testing to those standards, this 


solution could be applied to all relevant products. 


56 Problems are sometimes caused because tests differ between Member States, even 
where requirements are similar. The resulting overall performance of the products 1S 
comparable, but retesting is required to prove this in some other Member States. For example, 
a manufacturer of domestic gas meters exports his products to the Netherlands, Italy, Portugal 
Spain and Ireland without adapting his products, but the meters do need to be retested and 
approved in each state. Negotiations to improve mutual recognition of such standards and 
testing may be difficult, but again, basing the discussions on the general problem rather 
than on the experiences of an individual company should not necessarily make the process 


more difficult. 


57  Incases where national standards differ, bilateral contacts between experts from the 
UK and the other Member State could lead to agreement to recognise standards that are 
different but achieve a similar level of protection; this may require the involvement of 
technical experts from industry. This may also be possible where the type of risk is different 
but the end result is the same, although this will depend very much on the product and risks 
involved. SMCU already has some cases where bilateral contacts of this kind are 
under way. It is too early to make an overall assessment of how successful this process 


is. 
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LEGISLATIVE BARRIERS 


Mutual recognition of standards and testing/certification 


58 SMCU should continue to achieve solutions through bilateral contacts as stated 
above. The European standards making process is already far too heavily loaded, and so 
even where this might seem the best option for a particular sector, it is not likely to provide 
a rapid solution. However, in the long term, it is likely that problems will always occur in 
the Single Market where standards are not harmonised. Attempts to increase mutual 
recognition of testing and certification procedures may be more difficult if recognition 


cannot be achieved for standards requirements. 


59 The main forum for industry to reach agreement on the mutual recognition of testing 
is through the European Organisation for Testing and Certification. There are some problems 
with EOTC agreements, but it should be remembered that the Organisation is still in a 
relatively early stage of its work. The Government has no formal role in relation to the 
EOTC or input to its work, but the UK has membership through the National Forum. It 
could where appropriate publicize the existence of the EOTC and its aims; if particular 
industries complain of problems due to lack of recognition of testing procedure, those 
concerned in DTI and other Government Departments should consider whether to 
encourage those industries to begin working to solve those problems through the 
EOTC. This would support the Commission's programme "Making the most of the Single 
Market" which set out a Community quality policy, including the encouragement of mutual 


recognition of test results through the EOTC. 


60 Mutual recognition of accreditation could prove in general to be a more satisfactory 
level at which to deal with problems. Agreements between accreditation bodies would have 
a much wider coverage than sector specific agreements. The EAL and EAC multilateral 


mutual recognition agreements each already have a greater number of parties then some 
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EOTC agreements. These agreements also have the additional advantage of helping to 
achieve the national approval marks which create customer preference barriers faced by 


many UK businesses. 


61 EOTC,EALand EAC must be seen as long term solutions. Their work is hindered by 
the problems that face any form of mutual recognition based on lack of confidence on the 
part of organisations (eg companies, EC Member States, third countries) that others’ 
requirements are not as good as their own. This lack of confidence can be coupled with - or 
even prompted by - the wish to protect a market. The role of other, longer established 
bodies, should also not be overlooked. These include bodies such as WELMEC and 
EUROLAB, which already play a substantial role in ensuring cooperation in areas such as 


laboratory testing. 


62 The Commission has proposed a procedure for the exchange of information between 
Member States and the Commission on national measures derogating from the principle of 
free movement of goods. This would oblige national authorities to notify the Commission 
when they refuse to accept products in non-harmonised areas which have been lawfillly 
produced or marketed in another Member State. The proposal is supported by the UK and 
would assist the Commission to deal transparently and pragmatically with problems which 
arise from the mutual recognition of national laws affecting the free movement of goods 


which have not been harmonised at Community level. 

Directives 

63 The problems raised by respondents to the survey which concern products that are 
covered by Community legislation may be resolved as the Directives come fully into force 


or the functioning of the provisions of the Directives settles down. If problems persist, 


they should be tackled as Single Market trade barriers by the SMCU. 
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Summary 


64 The Commission is now very aware of the types of problem that have been highlighted 
by this study, and is trying to speed up its own response to such problems. Where cases 
concern a clear breach of Community rules, the SMCU should consider whether a 
solution may be achieved through a bilateral approach to the Member State concerned. 
Where it seems unlikely that this approach would work, the Unit should take the case 
direct to the Commission. In some cases, a combined approach to the Member State 
and the commission might prove useful. The problem should be tackled on a general 


basis where this is appropriate. 


NON-LEGISLATIVE BARRIERS 


65 Mutual recognition as discussed above and in Annex 2 should help address problems 


in the non-legislative field as well as where legislative barriers exist. 


66 Despite the UK's record on national accreditation, there remain casses of failure to 
accept equivalent certification. If a product standard includes a requirement for a quality 
system to be in place (eg certification to BS EN ISO 9000) the certification body for that 
product standard does not necessarily accept a quality system certificate issued by another 
certification body. Problems of this kind within one country indicate the kind of difficulty 


any multilateral agreement will face on a far larger scale. 


67 _‘ Profit-making organisations will always wish to protect their commercial interests, 
and only when the advantages of mutual recognition obviously outweigh the disadvantages 
will all organisations involved wish to climb on board. Where possible, UK Government 
should encourage industry to become involved in agreements so that wider membership 


will serve to increase the benefits and encourage others to become involved. 
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De facto legislation 


68 The problem of de facto legislation needs further consideration before a decision can 
be taken on how it should be addressed. As the Commission (DGXV) considers how to 
tackle the remaining barriers to trade within the Single Market, it has become aware of 
barriers which are not strictly legislative. The first area that it intends to look into is that of 
fiscal barriers, and the UK will be closely involved in this work. The results of this 
investigation may prove useful in the consideration by the UK of how best to address other 


barriers caused by de facto legislation. 


CONCLUSION 


69 SMCuUis achieving good results in its work. The more proactive approach it is taking 
should ensure that more companies know of the Unit and its work. It should also ensure 
that all parts of Government are aware of the Unit and pass this information on to companies 
that are facing problems. A change of the emphasis of the Unit’s work towards tackling 
problems on a more general basis should help to maximise the advantage gained by all UK 


industry. 


70 All Government Departments should guard against sending businesses away because 
the problem they face is not a clear breach of Community policy. In order to make the most 
of the opportunities offered by the Single Market, businesses need to understand the way it 
works and what is allowed, but they also need advice on how to overcome problems that 
may not go against Single Market rules. Sector Divisions in DTI, and equivalents in other 
Government Departments should advise businesses and trade associations of the options 


that are available. 
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Annex 1 


SURVEY ON TECHNICAL BARRIERS TO TRADE 


Have you encountered any problems in selling your products in another 
EC member state due to standards, testing or certification requirements? 


FOR EXAMPLE: Has one of your products been refused access 
to the market of another member state even though it meets all 
relevant standards for sale in the UK? Has another member 
state required your product to be tested by a testing house in 
that member state although it has already been tested in the UK? 


Answer: 


IF YOU HAVE NOT EXPERIENCED PROBLEMS OF THIS KIND, 
THERE IS NO NEED TO CONTINUE THIS QUESTIONNAIRE; 
PLEASE COMPLETE DETAILS ON PAGE 5 AND RETURN IN THE 
ENVELOPE PROVIDED. 


2 As far as you know, was this a legislative requirement (ie not a requirement 
imposed due to private customer preference)? 


Answer: 


IF THE REQUIREMENT WAS DUE TO CUSTOMER PREFERENCE, 
THERE IS NO NEED TO CONTINUE TO COMPLETE THIS 
QUESTIONNAIRE; PLEASE COMPLETE DETAILS ON PAGE 5 AND 
RETURN IN THE ENVELOPE PROVIDED. 
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IF IT WAS A LEGISLATIVE REQUIREMENT: 


3 As far as you know, is the product covered by an EC harmonising 
Directive? (eg Construction Products Directive, Personal Protective 
Equipment Directive) 


IF YOU KNOW THAT THE PRODUCT IS COVERED BY A 
HARMONISING DIRECTIVE, THERE IS NO NEED TO CONTINUE 
TO COMPLETE THIS QUESTIONNAIRE; PLEASE COMPLETE 
DETAILS ON PAGE 5 AND RETURN IN THE ENVELOPE PROVIDED. 


IF THE PRODUCT IS NOT COVERED BY A DIRECTIVE, OR IF YOU 


ARE UNSURE WHETHERIT IS: 


What product was involved? 


When did the problem occur? 


Which Member State was involved ? 
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What steps did you take to resolve the problem? 


Were you able to confirm that the requirement was based on 
legislation in that Member State? 


Which (if any) UK Government Departments or British Embassies 
did you contact? 


Which (if any) officials of the member state concerned did you 
contact? 


Which (if any) parts of the EC Commission did you contact? 


Which (if any) of the people that you contacted were able to provide 
advice and/or help? Please give details. 


Do you consider that you had an adequate understanding of the EC 
rules which applied to the case? 
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If you decided not to pursue the issue, please indicate your reasons. 


Was the problem a result of misunderstanding on either side? 


Was the matter resolved to your satisfaction? 


Please describe any action you needed to take in order to place 
your product on the market? 
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i a Would you challenge a similar problem in the future? 


b If no, please give your reasons. 


As we might wish to contact you again regarding this information, we would 
be grateful if you could give the following details: 


NAME: 
COMPANY: 


ADDRESS: 


etn nd eee ae POSTCODE ae 


Thank you for taking part in this survey. 


Please return this questionnaire in the envelope provided to Michelle 
Page, Standards Policy Unit, Department of Trade and Industry, 3rd 
Floor Red, 151 Buckingham Palace Road, London SW1W 9SS 
(Telephone 0171-215 1491) or fax to 0171-215 1529. 


This study aims to identify problem areas although we can pursue individual 
cases further if companies want this. Any information provided will be treated in 
confidence. Action resulting from the study will be taken by the UK Government 
on behalf of industry sectors as a whole. We can also take up cases on behalf of 


individual companies if this is requested. 


The DTI is registered in the UK under the Data Protection Act 1984. 
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Annex 2 


MUTUAL RECOGNITION AGREEMENTS 


European Organisation for Testing and Certification 


1 Industry has tried to improve recognition of testing by making mutual recognition 
agreements with industries in other member states (not always all EC Member States in the 
first instance). The main forum for making these agreements is the European Organisation 
for Testing and Certification (EOTC). At present there are ten EOTC Agreement Groups, 
but this number is likely to increase as a greater number of sectors see the benefits of 


agreements of this kind. 


2 None of the agreements has yet been signed by members from all EC and EFTA 
Member States; the European Fire Safety Group Agreement has been signed by bodies 
from the UK, France and Germany only. This is discussed in more detail in annex 2 dealing 
with fire detection products. Limited membership of any such agreement can mean that the 
benefits of a wider agreement are not recognised by those who are already members, and 
are experiencing the benefits of a more protected market. The industries in those countries 
have the advantage of easier access due to the recognition of the testing carried out in their 
home country. The attraction of admitting new members to the agreement, especially 
members with a limited home market to exploit, may not be great. In the long term, a truly 
open market is the best option for the industry as a whole but in the short term this may not 


always seem to be the case. 
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European Cooperation for Accreditation of Laboratories and European 


Accreditation of Certification 


3 A more long term solution to the problem of national approval marks may lie in the 
work being undertaken by the European Cooperation for Accreditation of Laboratories 
(EAL) in the area of laboratory accreditation, and by European Accreditation of Certification 


(EAC) in other areas of conformity assessment. 


4 The EAL was set up last year, formed by the merger of the Western ee 
Calibration Cooperation (WECC) with Western European Laboratory Accreditation 
(WELAC). Its prime objectives are the acceptance of accredited test reports and calibration 
certificates throughout Europe and, eventually, worldwide. EAL is working to achieve a 
uniform approach to laboratory accreditation throughout Europe, and to this end has achieved 
multilateral recognition agreements (MLAs) with most of its seventeen member countries 


for calibration certificates and test reports. All EU and EFTA states will soon be covered. 


5 To achieve mutual recognition of test reports and calibration certificates, all EAL 
member bodies will be required to satisfy themselves that each of their members is fully 
compliant with the standards EN45002 and EN45003 and/or the equivalent ISO/IEC Guide 
58. This will enable members to affirm that the test reports and calibration certificates 
issued by their accredited laboratories conform to EN45001 and are mutually acceptable. 
EAL members who wish to join the MLAs can only do so after evaluation by a team of 
EAL assessors, and in order to maintain their membership, members will need to prove 
maintenance of standards monitored by regular surveillance and interlaboratory comparisons 


where applicable. 
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contribution to the reduction in problems arising from multiple testing requirements and 
the forthcoming merger of NACCB and NAMAS will give the UK extra weight in 


international negotiations of this kind. 


zi The EAC is voluntary grouping of EC and EFTA accreditation bodies which was 
established in 1990. EAC has been working towards a multilateral mutual recognition 
agreement (MLA) which would enable all signatory accreditation bodies to recognise 
accreditation granted by other signatories. AUK certification body accredited by the National 
Accreditation Exec for Certification Bodies (NACCB) in the UK would be recognised 
as competent by accreditation bodies in other parties to the agreement. Similarly, a 


certification authority accredited in another Member States would be recognised by NACCB 


8 The first mutual recognition agreement (MLA) was signed by 6 countries - Finland, 
Netherlands, Norway, Sweden, Switzerland and the UK on 21 November 1994. Other EU 
and EFTA countries (including France and Germany) are aiming to join as soon as practicable. 
The MLA means that national signatory bodies recognise the accreditation of the other 
signatories and consequently encourage customers in the market to accept the certifications 


carried out on their would-be suppliers under equivalent accreditation. 


9 Although the MLA introduces competition among accreditation bodies, it also opens 
up a wider market to all bodies particularly those bodies, such as NACCB, that have a good 
reputation across Europe. These effects will increase as more parties sign up to the agreement, 
any accreditation body which does not become a member is likely to face pressure to sign 
up from its industries which will continue to be forced to have testing carried out in other 


countries in order to export its goods. 


iii 


Annex 2 


10 It will take some time before the full benefits of the work undertaken by EAC and 
EAL are felt by industry. Nevertheless, mutual recognition agreements should help to address 
problems both in the legislative and non legislative fields. Standards Policy Unit will continue 
to encourage the UK accreditation body in its involvement in this work and sponsorship 


officials will ensure that industry groups take fill advantage of the opportunities provided. 
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